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\HAT of this date James Berry, late merchant 1 "HOY 1765. 
| Edinburgh, drew bill on the petitioner, payable 
f to Hugh Campbell merchant in Edinburgh, of | 
the following tenor: 
Sixty days after date, pay this firſt per exchange, to 
* Mr Hugh Campbell, or order, forty nine pounds Sterling, 
value received, and place it to account, as adviſed.” | 
That this bill was indorſed by Mr Campbell to Meſſ. 
Maudſly, Dakings, and Company, cheeſe-mongers in Lon- 
don, and forwarded to them by that poſt, in payment of 
an account dne by him to them; and upon its being pre- 
ſented to the petitioner, he told he would not accept the 
ſarne; but whether they adviſed Mr Campbell of this, the pe- 
titioner knows not. 
That ſoon thereafter Berry ts drawer failed, and fled the 
country ; and the petitioner heard no more of the draught till 
the 21ſt of Auguſt, being the laſt day of grace in the bill, 
when the indorſees did preſent it again to the petitioner, and 
UN's 9s 2 8 as it had then become due; which the 
A 8 petitioner 


1 1 
petitioner having refuſed, as he had not funds in his hands 
to anſwer it, it was proteſted by them in the uſual form. 


However, the petitioner having been informed by one of 


his own clerks, that Mr Campbell was in very good credit, 
ſo, in order to prevent the bill's being returned upon him 
with exchange, re-exchange, Oc. the petitioner paid the bill 
Jupra proteſt, for the honour of Mr Campbell the indorſer, 


as appears by the . and receipt of the contents ſubjoin- 


ed thereto. 
As the petitioner had no other view in king this pay- 


ment than to do a good office to Mr Campbell, ſo he wrote 
him the very day it was paid, informing him of what he 
had done, and drew on him for the value; which he never 
doubted would be duly honoured, with thanks : But, to his 
no {mall ſurpriſe, he found the contrary ; Mr Campbell not 
only refuſed to pay the money, but even to ſubmit the ſame 
to either merchant or lawyer, though the ſame had been a- 
ain and again offered by the petitioner's doer. 

This obliged the petitioner to bring an action before the 

court df ſeſſion; which came in courſe before the Lord Gar- 


Dec. 6. 1765. denſton Ordinary; K who, after hearing parties, ordained Mr 


Campbell to give in a particular condeſcendence of the facts 
which he inſiſted the petitioner ſhould confeſs or deny, and 
that betwixt and the 1oth then current; and in the mean 
time granted warrant for letters of incident diligence at the 
defender's inſtance, for recovering Mr Berry's books, or co- 
pies of letters from him to the petitioner, or letters, or co- 
pies of letters, from the petitioner to him, relative to the 
bill in queſtion, and any other writing which he ay 
think material in the cauſe. g 

A condeſcendence was accordingly given in by the de- 
fender. The petitioner, who acted optima jide in this affair, 
did not oppoſe any examination or expiſcation of the truth; 
and therefore a commiſſion was granted to Mr Gordon at 


London, which was returned with the report; and the de- 
fender 
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fender having failed to extract his diligence, and ſo having 
given up further proof, the term was circumduced againſt 
him, and which is now become final. 

The defender's counſel having craved to be allowed to 
give in a memorial upon the cauſe, and mutual memortals 
having been put in accordingly, the Lord Ordinary, before 


anſwer, remitted this proceſs to Archibald Trotter merchant feb 25. 17. 


in Edinburgh, to make up a ſtate of accounts, and report 
his opinion of the matter in diſpute. 

Mr Trotter having carefully peruſed the whole proceſs, 
and heard the doers on both ſides, gave in a moſt diſtinct 
report, bearing in ſubſtance, That it appeared the petitioner 
had refuſed to accept the bill, and never gave any promiſe 
or aſſurance that he would either accept or pay the bill ; and 
that Berry then was owing the petitioner a balance of 
L. 779: 4: 10 Sterling: That it appeared the petitioner, 
after this, neither knew, nor was it his duty to inquire, 
what ſteps Dakings and Company, the holders of the bill, 
had taken, either in extending the proteſt, or giving notifi- 
cation of its being refuſed acceptance; neither, by the prac- 
tice of merchants, was it incumbent on Dakings to preſent 
the bill for acceptance: That upon the 21ſt Auguſt, when 
the bill became due, Berry was in the petitioner's debt 
L. 62: 8: 5; and as no irregularity appeared ex facie of the 
bill, he was of opinion the petitioner was at liberty to re- 
tire the bill, under act of honour for Mr Campbell, who is 
bound to reimburſe him, leaving him to age as accords a- 

gainſt Dakings and Company, his correſpondents. 

And the Lord Ordinary thereafter, upon adviſing of the 


whole cauſe, of this date, pronounced the following interlo- June 13.1766. 


cutor. Having again conſidered the memorials, with Mr 
** Trotter's report, finds, That there is no evidence that the 
* purſner became bound or promiſed to accept the bill in 
„ queſtion. Finds, That the defender has failed in proving 
any fraudulent dealing or colluſion betwixt Dakings and 
Company 
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Company and the purſuer. Finds, That the purſuer's let 


ter to the defender of the 21ſt of Auguſt 1765, affords no 
„ conclufive evidence, that there was a balance of L. 20 due 
by the purſuer to Berry, Finds, That by the accounts 
now produced, there 1s a balance due by Berry to the pur- 
ſuer; and therefore finds the defender liable for payment 


* defender's action for relief againſt Dakings and Company 
* for neglect of due negotiation or notice, 

The Lord Ordinary thereafter, of this date, found expen- 
ces due; and ordered an account to be given in. But the 
defender having preferred a repreſentation, his Lordſhip, up- 
on adviſing the ſame, with anſwers, of this date, pronoun- 


ced the following interlocutor. * Adheres to the laſt inter- 


* locutor; and finds no expences due but the expences of ex- 
tract, as the ſame ſhall be aſcertained by the collector of 
„the clerks dues ; ; and decerns.” And upon adviſing a re- 
preſentation for the petitioner, and anſwers for the defender, 
his Lordſhip, of this date, pronounced the following inter- 
locutor. Having conſidered this repreſentation, with an- 
“ ſwers, in reſpect of the particular circumſtances of this 
* caſe, refuſes the deſire of the repreſentation, and adheres 
* to the former interlocutor.“ | 

Of theſe interlocutors the petitioner craves your Lordſhips 
review; and he humbly hopes, that you will be of opinion, 
that he is intitled to a full indemnification; and, of conſe- 
quence, not only to the expences of the extract, but alſo to 
the full expences of proceſs. 

The petitioner, with all ſubmiſſion, cannot help thinking, 
that the defender has acted a very improper part towards him, 
who gave away full value for the foreſaid bill out of his 
pocket; and in doing of which he could not poſſibly have 
any other motive than to ſerve the defender. For how- 


ever it was alledged, in the beginning of the cauſe, that 


it was done in the view of ſerving the porteurs of the bill, 


this 


of the bill libelled, and decerns; without prejudice to the 
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this averment is now given up by the defender. It now ap- 


pears, that it was a random allegation, for wich there was 


no foundation; for that the petitioner was not in the leaſt ac- 
quainted with Dakings or partner, and that he did not ſo 
much as ſee either of them upon the occaſion. When, there- 
fore, the petitioner acted purely from diſintereſted principles, 
and in the view only of doing a good office to the defender, 
by preventing the bill's being returned upon him with dama- 
ges, he had good reaſon to expect a very diflerent return 
from what he hath mer with, and that the money would have 


been thankfully repaid him; yet, in place thereof, he meets 


with a poſitive refuſal to pay one penny of the ſum, notwith- 
ſtanding it is a point fixed and eſtabliſhed in the practice of 
merchants, and in the law of this country, That the peti- 
tioner's claim for repayment of the money was well founded ; 
and which has been accordingly ſo found, by a judgment of 
the Lord Ordinary, now become final. The petitioner, how- 
ever, anxious to avoid a law-ſuit, offered a ſubmiſſion before 
commencement of the action, to any perſon of character; 
which was refuſed: and therefore, as he was forced into the 
ſupreme court to recover a claim which was perfectly clear, 
and in which he has met with all the oppoſition which was in 
the power of the defender to give him; and as the defender 


_ endeavoured to ſupport the defence by random allegations, 


and which were highly injurious to the petitioner's character; 
he, with all ſubmiſhon, apprehends, that he is intitled to a 
full indemnification ; that the defender's conduct hath been 


inconſiſtent with that good faith which ought to prevail a- 


mong merchants, and without which extenſive trade cannot 
be carried on; and that as ſuch a conduct muſt be hurtful to 
the commercial credit of this country, it is hoped that your 


Lordſhips will teſtify your diſapprobation of it, by awarding 


full expences. | 
The defender made a merit of acquieſcing in the Lord Or- 
dinary's judgment, as to the principal cauſe. But the petition- 
| e. 
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er, with all ſubmiſſion, cannot attribute any merit to him on 
that account. It is extremely plain, from the whole of his 
conduct, that it did not proceed from a peaceable diſpoſition; 
the contrary thereof appeared before the commencement of 
the — in rejecting every amicable accommodation; and 
therefore the petitioner can attribute tis acquieſcence in the 
Lord Ordinary's judgment to nothing elſe than a conſciouſ- 
nefs of the badncts of his cauſe. 

The defender, in ſtruggling againſt the petitioner's claim 
of expences, was leaſed + to ſay, That he had good reaſon to 
refuſe payment of the money to the petitioner ; for that a 
perton paying for the honour of another was not intitled to 
be reimburſed of his money, unleſs it ſhould appear, that he 
had acted profitably, and for that perſon's benefit: whereas, 
in the preſent caſe, he hath been ſubjected in payment of the 
money twice; which would not have happened if the 
titioner had not interfered, and paid the draught for the de 
fender's behoof; for that Dakings and Company, on account 
of their failure duly to negotiate the bill, would have had no 
recourle againſt him. 

But, with all ſubmiſſion, the defender's argument does 
proceed upon a miſapprehenſion of the nature of a payment 
fupra proteſt, for the honour of a drawer or indorſer. The 
defender ſeems to confider ſuch payment as of the nature of 
a negotiorum Seſtio, for behoof of the perſon for whoſe ho- 
Nour "the payment is made; and that therefore, unleſs it ſhall 
appear that the money was expended utiliter, and for the ad- 
vantage of the perſon for whoſe behoof 1 it was paid, he is not 
intitled to repetition. 

Payments for the honour of a drawer or derten of a bill 
are extremely well known, and practiſed over all the com- 
mercial world; and are of very great uſe in the courſe of 
trade, 2s confiderable ſums for damages, exchange, and re- 
exchange, are frequently thereby ſaved: but if merchants 
were to act che part that the defender hath done on this _ 
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fon, or if the ideas which he ſeems to entertain were founded 
in law, an end would very ſoon be put to ſuch a practice. — 
If the perſon making the payment were obliged to ſubmit to 
an inquiry, whether the porteur of a bill had acted a right or 
wrong part, or whether ſuch exception did lie to his conduct as 
would be ſufficient to deny him recourſe, no man of common 
underſtanding would take it upon him to make a payment for 
the honour of another, when, however opulent the perſon for 
whoſe honour he paid was, he would very probably be in- 
volved in a law-ſuit, or might be diſappointed of his pay- 
ment altogether. 

The ground of the petitioner” s claim, and of every perſon 
in his circumſtances, ſtands upon a very different footing. 
He apprehends, that the perſon making ſuch payment has no 
buſinels to inquire into the conduct of the porteur of the bill, 

of which it is impoſſible he can have a certain information; 
no more enters into the confideration of the perſon making 
the payment, than the credit of the perſon for whoſe behoof 
it is made; and whether the bill is, ex face, a good and un- 
exceptionable bill. 

It is fixed and eſtabliſhed over all the mercantile world, 
That bills are conſidered as bags of money paſſing currently 
from hand to hand, without being clogged with any excep- 
tions that don't appear cx facie of the bill; and — 
when any man takes an indorſation to a bill, if he ſhall n 
recover his payment from the perſon drawn upon, he has re- 
courſe againſt all the drawers and indorſers; nor will any ex- 
ception of payment or compenſation, not appearing upon the 
bill i:ſelf, or on account of not due negotiation, which per- 
{ haps might be competent to ſome of the intermediate indor- 
| ſees in a queſtion with one another, be competent againit an 
after onerous indorſee. | 

And therefore there can be no doubt, that if Dakings and 
Company had indorled away this bill to a third party for va- 


lue, he would have been intitled to recourſe againſt this de- 
fender ; 


7 


fender; nor would any exception which he might have had 
againſt Dakings and Company, been available to him to deny 
recourſe in 2 queſtion with the onerous indorſee. Now, 
your Lordſhips will obſerve, that although the perſon up- 
on whom the dranght is made, has no effects in his hands 


of the drawer's, and io may refuſe to pay or accept; yet there 


is nothing to hinder him, 7antum quilibet, to take an indorſa- 
tion to the bill, and he will have the ſame recourſe againſt all 
the drawers and indorſers that any other onerous indorſee 
would have had. The only difference 1s, that where he takes 
a right to the bill, he muſt do it ſupra proteit ; otherwiſe it 
would be underſtood. and preſumed, that he was anſwering 
the draught, and lo paying the money ex mandato of the 
drawer only. 

At the ſame time the petitioner cannot diſcover how the 
defender can be ſaid to have ſuffered by the payment made 
by the petitioner; but that, on the contrary, the claim of da- 
mages, which Dakings and Company would have had a- 
gainſt him for the draught's not being honoured, was there- 
by ſaved : for if the petitioner had not paid the contents of 
the bill to Dakings and Company, they would have had re- 
courſe againſt the defender for the contents, and alſo for ex- 
change, Oc. providing the bill was duly negotiated; and if Þ 
they failed in that point, which it is not the petitioner's buſi- 


neſs to inquire into, he has a good claim againſt Dakings for 


the damages he ſuſtains on that account; and this claim they 
are abundantly able to anſwer, if well founded. | 

The defender, conſcious that the queſtion in the abſtract 
ſtood clearly againſt him, endeavoured to difference this caſe 
from the general point, by alledging, That the petitioner had 
been guilty of fraud and colluſion, and that he made the pay- 
ment in the view of putting into the pocket of Dakings and 
Company a ſum of money, which otherwiſe they could not 
have recovered, as their conduct would have denied them re- 
courſe againſt the defender. 4 


1 

If the petitioner had truly been guilty of fraud or colluſion, 
it would have been a good ground for aſſoilzieing the de- 
fender altogether from the claim; but that queſtion is now at 
an end: the defender has been found liable, by a judgment 
of the Lord Ordinary, in the contents of the bill; and as that 
judgment has become final, it muſt be inv incible evidence, 
that there was no ground for a charge of fraud or collafion 

againlt the petitioner, 

And this being the caſe, the making of that 8 is ſo far 

from being a reaſon for aſſoilzieing from expences, that it af- 


fords the ſtrongeſt reaſon in the world why full expences 
= ſhould be given; for where a party refuſes to pay his juſt 
* debts, and not only forces the creditor to have recourſe to a 
court of law to obtain redreſs, but where, in defence againſt 
* juſt debt, he makes a wanton attack upon the character of 


the petitioner, eſpecially that of a merchant, to whom his 


character is of the higheſt importance, in lawiend in Juſtice 
he is ſurely intitled to a full indemnification, which cannot 
be given him, unleſs by awarding the full expences of pro- 
ceſs. 


It was moſt able upon the part of the defender, to 


3 make an open charge of colluſion againſt the petitioner, when 


be has not ee bring the veſtige of evidence in ſup- 


4 port of that charge. On the contrary, it appears, that the 


petitioner had no connection, or even acquaintance of Mr 
Dakings; and conſequently, what he did could be deſigned 
in no other view than to ſerve the defender. 

It was ſaid for the detender, That he had good grounds to 
apprehend, that the petitioner had either accepted, or promi- 
ſed to accept, the bill when preſented ; for that the letter from 
Dakings to him, of the 25th June 1765, acknowledged the 
receipt of the bill in full of his account. 249, That by the 
petitioner's letter to Berry of the 27th June 1765, he did not 
ſay a word of his having declined to accept; and that the peti- 


tioner did, after this bill was preſented to hien, pay a bill 
C that 
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that was drawn on him payable to Ainfly; and that the de- 
fender got no advice from Dakings for near two months there. 
after of the refuſal of the bill. | | 

But it has been already obſerved, that the conduct of the 


porteur of the bill, or any of the intermediate indorfers, can- 


not in the leaſt affect the claim of the perſon paying the bill, 
tor the honour of either drawer or indorſers. If the defend- 
er has ſuffered damages from the improper conduct of Da- 
kings, let him age againſt him as accords; but the petitioner 
has no buſineſs to inquire whether Dakings and Company 
have failed in their duty or not. 

As to the petitioner's letter to Berry, a copy of which is 
hereto ſubjoined, it ſeems a ſtrange concluſion, that becauſe 
he does not particularly mention his having refuſed accept- 
ance of the defender's bill, therefore it muſt be held to be 
accepted. Berry had no occaſion for ſuch information ; the 
petitioner made no doubt that ſuch intormation would be 
given him by the porteur of the bill. 

And as to the petitioner's having paid other bills of Berry's, 
” eines a moſt ſatisfying account thereof in his declaration, 

2. That remittances were either made by the ſame poſt 
lich conveyed the bills, or that he was poſſeſſed of goods, 
as he believed, ſufficient to anſwer ſuch bills. 

If the defender thought proper upon ſuſpicions to refuſe 
payment to the petitioner, it will by no means fcreen him 
from expences, when it appears, that his ſuſpicions were 
groundleſs, and not in the leaſt ſupported by any degree 
of evidence. It is much more reaſonable, that the de- 
fender ſhould ſuffer for founding, againſt the payment of a 
juſt debt, upon raſh and unſupported ſuſpicions and conjec- 
tures, than that the petitioner, in recovering payment of a 
juſt and unexceptionable claim, {ſhould be obliged to lay out 
one half of the ſum in expences at law. 

The defender lays, That he had good cauſe to believe, 
from the petitioner's own letter to him of the 21ſt Err 
17 5) 
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1765, that he had funds of Berry's in his hands; and that 
therefore the defender had a good title to demand ſatisfaction 
in that matter. | 
A copy of the letter is hereto ſubjoined for your Lordſhips 
peruſal; and the petitioner is humbly perſuaded, that no 
defence againſt the claim for expences can from thence ariſe, 
It was owing to the petitioner's fair, honeſt, and open deal- 
ing with the defender, in telling what he then believed to 
be the caſe, that the foreſaid circumſtance has been founded 
upon; and as the petitioner would have given full ſatisfaction 
in that matter to the defender, from his books, without the 
expence of a law-ſuit, and which was all the ſatisfaction 
which the defender could, or was intitled to demand, he can- 
not be allowed to avail himſelf of that circumſtance. 

But, 2do, It is in vain for the defender to pretend to ſhelter 
himſelf under this ſubterfuge from the preſent claim of ex- 
pences, when it appears, that the defender did not put the 
iſſue of the cauſe there; but pled a total defence againſt the 
claim, v:z. That the petitioner had acted a fraudulent part, 
in colluſion with Dakings, in order to put into Dakings's poc- 
ket a ſum of money which he otherwiſe would not have been 
intitled to. | pe 

It was ſaid for the defender, That the petitioner did not 
pay the bill in queſtion till Berry's bankruptcy was known ; 
and that therefore, when he paid the bill tor the honour of 
the defender, he was in jullice bound to ſee that the bill had 
been ſo negotiated as that the holder could have recourſe. 
upon the defender : That the petitioner knew that the bill 
had been preſented to him near two months before, and that 
he had refuſed to accept; he therefore knew that it ought 
then to have been proteſted for not acceptance; and that by 
the neglect thereof the porteur had loft all title to recourſe a- 
gainſt the defender; and that therefore the petitioner was in 


peffuma fide to pay it. 
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Bat theſe things are highly improper to be inſiſted upon, 
after having been over-ruied by a judgment of the Lord Or- 
dinary, which has become final. It there was any relevancy 
in the defence, it would go fo far as to aftord a good defence 
againſt the 2 ies but as all the defences have been repelled, 

and have been found unavailable by the Lord Ordinary, 
they cannot now be inſiſted on in bar of the claim of ex- 
pences. | 

The petitioner has no occaſion to enter into the queſtion, 
How jar it was incumbent upon Dakings to proteſt for not 
acceptance, and recourſe, before the term of payment of the 
bil! ? neither does he know to this day, whether ſuch pro- 
teſt was taken or not, or if notification was made to the de- 
tender. Theſe were matters with which the petitioner had 
no concern. He had refuſed acceptance of this bill the mo- 
ment it was preſented; he never heard of it again for two 
months; and at that diſtance of time, he did not remember 
whether the bill had been preſented or not. The bill might 
have been preſented unknown to him. He might, for any 
thing the petitioner knew, have given due notification to the 
defender of the refuſal ro accept. The petitioner had no ac- 
ceſs to know whether Dakings had preſerved his recourſe. 
That was a matter he had no buſineſs to inquire into. It 
would put bills upon a very uncertain footing, if ſuch in- 
quiries were at all neceſſary. He paid the bill for the honour 
of the defender; and no exception he might have had againſt 
Dakings can affect the petitioner, who is in thę ſame ſitua- 
tion, guoad the ener, as any other onerous indorſee. If 
the defender has ſuffered damages by the improper conduct 
of Dakings, let him age againſt him as accords. 

The defender in this cauſe lays a great deal of ſtreſs upon 

an opinion which he got from Mr Hogg merchant in Edin- 
burgh, and which he has thought proper to produce in pro- 
ceſs; and he ſays, that it was in conſequence of this opi- 
nion, 


n 
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nion, which was taken before any litigation enſued, that he 
defended himſelf againſt the preſent claim. 

A copy of the opinion is hereto ſubjoined; and, with all 
deference to that gentleman, the petitioner will be forgiven 
to ſay, that it appears to him to be a moſt erroneous opi- 
nion. The petitioner has been at pains to apply to ſundry 
merchants and bankers, of the firſt character, both in Lon- 
don and Edinburgh; and they all diſagree with Mr Hogg 
in the opinion he has given. And the petitioner hath accor- 
dingly produced in proceſs an opinion, ſigned by numbers 
of merchants of the firſt character in London, determining 
the caſe quite the other way. 

At the ſame time the petitioner muſt obſerve, that this o- 
pinion cannot well be founded upon as an excuſe for his 
ſtanding a law-ſuit, when it only bears date the 6th of Fe- 
bruary 1766; at which time a great deal of procedure had 
been made 1n the cauſe, and the proof had been concluded. 

The abſurdity of the foreſaid allegation having been point- 
ed out upon the part of the petitioner, the defender, in his 
anſwers to the laſt repreſentation, was pleaſed to explain a- 
way his former averment, by ſaying, that he had got a ver- 
bal opinion from Mr Hogg before the commencement of 
the action. As to which the petitioner ſhall only obſerve, 
that although he 1s entirely ignorant of what converſations 
may have paſſed betwixt the defender and -Mr Hogg ; yer 
the petitioner does aver, upon the very beſt information, that 
before the action was brought into court, the defender was 
told by one of the moſt eminent bankers in Edinburg gh, that 
his plea was not tenible. 9 

Upon the whole, the petitioner holds it to be a clear point, 
that the merits of the principal cauſe was with him be— 
yond the poſſibility of diſpute; and that the defender, by re- 
fuſing payment, acted contrary to that good faith which 
ought to obtain among parties in every mercantile tranſac- 


tion; and as the petitioner has been put to a very conſider- 
able 
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able expence, in obtaining payment of 2 debt which the de- 
fender, in law, honour, and good conſcience, ought to have 
repaid him chearfully, and with thankfulneſs, he is humbly 
perſuaded, that, upon conſidering the caſe, your Lordſhips will 
have no difficulty to be of opinion, that he ought to be fully 
indemnified ; and, of conſequence, that he is intitled to the 
expences of proceſs. 


May it therefore pleaſe your Lordſhips, fo far to IR the | 


forejaid interlocutors of the Lord Ordinary; and to find the 
petitioner intitled to his full expences. 


According to juſtice, Oc. 
RO. MACQUEEN. 


Copies of letters, and other papers, referred to in the ; 


foregoing petition. | 


Letter, Robert Hunter purſuer, to Fames Berry merchant in E- ; 


dinburgh, in anſwer to Mr Berry's letter, adviſing of drau- 
ing on him the bill in queſtion, payable to Hugh Campbell, de- 


| fender, dated, Landon, 27th June 1765. 


Mr James Berry, — Sir, — Since my laſt, I received yours 4 
of the 18th and 20th, adviſing of ſome draughts on me; 


0 
BH 


£ 


and that you was to remit the following poſt for them, and 
for the L. 600 due the 28th; but I have not received them. 
I hope the morrow's poſt will bring me ſomething. If you 
cannot do otherwiſe, muſt remit me for the L. 600 on M. N. 
and drawn on me to him; though am afraid I muſt draw 


on you before I have your anſwer, There is L. 500 of yours 


due 


de- 
Ve 
ly 
vill 
ly 
the 


the | 
the 


J. 


the ; 


7 &c. (Signed) Ros. HuNxT ER. 


raw- | 7 
3 de- © - 


yours 
me; 
and Þ 
f you 
M. N. 
draw 
yours 


due 


Wo 


due July 4th, and L. 250, 14th; which I beg you will not ne- 
glect. It would give me great pleaſure that you were a little 
more punctual in theſe tranſactions. Aſſuring me of a remit 
from poſt to poſt, and not making them, is very diſagreeable. 


I am yours, Oc. 


Letter, Robert Hunter purſuer, to Hugh C bel defender, dated 
London, 21ſt Auguſt 1765. 


Mr Hugh Campbell, — Sir, — Herewith incloſe you bill and 
proteſt J. Berry on me, which, (having no effects of the 
drawer's), I retired for your honour, L. 49: 5: 3; and have 
this day drawn on you for ſame to Meſſ. Cumming and Son, 
with the exchange at 23 per cent. L. 50: 9: 10, at thirty days, 
which I dare ſay you will duly honour.— If you are not ſecu- 
red with James Berry, I believe I ſhall have about L. 20 over 
on ſettling accounts, which ſhall be at your ſervice; and if 
you return me the bill for this purpoſe, it will ſave the 
charges of an attachment. I take this opportunity to make 
you an offer of my ſervices in this place; and am, Sir, your's, 


P. S. I ſaid I ſhould have about L. 20 over of Berry's ef- 
fects; but it will be ſome time before it comes to my hand, 


as part of my ſecurity 1s a ſhare of a filhing in the river St 


Lawrence, of which I am the agent in London; he put in 
L. 250, of which there will be only 33 per cent. got, the af- 
fair being finiſhed ; but the remittance for his ſhare is not 
yet. come to my hand. | R. H. 


Purfurr declaration, taken at London, upon commiſſion from the 
Lord Ordmary, by Mr Wilham Gordon ſolicitor there, dated 
7th Fanuary 1766, 


Afrpercd' in preſence of the commiſſioner aforeſaid, the be- 


eee Mr Robert Hunter of London ee ; 
who 


11 


who being examined and interrogate with reſpect to the ſeve- 
ral facts and circumſtances mentioned in the act and com- 
miſſion before recited, declares, That he received, upon the 
24th June laſt, a letter dated the 20th ſaid month of June, 
from John Kerr clerk to Mr James Berry of Edinburgh, ad- 
viſing him of Mr Berry's bill for L. 49 Sterling, to the order 
of Mr Hugh Campbell; and upon the 27th of ſaid month of 
June, the declarant returned an anſwer to the ſaid letter; and 
the ſaid original letter, with the declarant's anſwer ſubjoined 
thereto, is now exhibited, and is marked and ſigned by the 
declarant and commiltivaer, as relative to this declaration. 
Declares, That within a day or two of the declarant's Tecet» 
ving the letter of advice before mentioned, the foreſaid bill 
of L. 49 was preſented to the declarant for acceptance, and 
the declarant refuſed to accept the ſame; and, ſo far as the 


declarant knows or can remember, the anſwer given was, 


That he had not effects of the drawer in his hands; and that 
at this time the declarant did not know, or did not obſerve, 
that the bill was indorſed to Meſſ. Maudſly Dakings and 
Company. Declares, That he is not acquainted, nor did he 
ever ſee, ſo far as he knows, Meſſ. Maudſly or Dakings, or 
any of that company; nor did he ever give any promiſes or 
aſſurances to them, or any employed by them, that he would 
either accept or pay the {aid bill. And declares, That he ne- 
ver heard of the ſaid bill from the time he refuſed accept- 
ance of it as aforeſaid, until the 21ſt Auguſt, when it be- 
came due; and the declarant then paid the bill upon a pra 
proteſt, for the honour of Mr Hugh Campbell the indorſer, 
having been informed that Mr Campbell was a good man, 
and the declarant being willing to oblige him. Declares, 
That he had not effects of James Berry the drawer in his 
hands or power ſufficient to anſwer the ſaid bill at the time he 
_ refuſed the acceptance thereof. But declares, That he accepted 
and paid ſome bills between the ſaid 27th June and 21ſt Auguſt ; 


for all of which bills remittances were either made by the 
_ ſame 
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ſame poſt which conveyed the bills upon the declarant, or 
the declarant was poſſeſſed of goods, as he believed, ſufficient 
to anſwer ſuch bills as they became due; and the declarant 
exhibits an account- current between the faid Mr James Berry 
and him, commencing 8th April 1765, and ending 224 Oc- 
tober laſt; and another account of goods trantinitted by and 
ſold for account of Mr James Berry, commencing the 17th Oc- 
tober 1764, and ending 211t Auguſt laſt; and which accounts 
are marked and ſigned by the declarant and commiſſioner as 
relative to this declaration. Declares, That theſe accounts 
contain all the tranſactions between the ſaid Mr James 
Berry and the declarant, during the periods mentioned in 
the ſaid accounts; and from thence it will appear what 
bills were drawn upon or paid by the declarant, after his 
refuſal to accept the bill in queſtion, and what effects 
were in his hands at the different periods therein mention— 
ed. And declares, That there is ſtill due to the decla- 
rant, by the ſaid James Berry, a balance of L. 85, 7s. as 
ſtated in the account-current before mentioned. Declares, 
That he is poſſeſſed of no letters or writings relative to the 
faid bill of L. 49 now in queſtion, nor knows or ſuſpects 
where ſuch letters or writings now are, other than ſuch as are 
particularly before mentioned. But declares, That upon the 
6th July laſt, the declarant wrote Mr Berry, he had accepted 
all his bills, except one to Gilchriſt for L. 100; and the de- 
clarant did ſo, becauſe he believed that all the bills which had 
been preſented to him for acceptance, and refuſed, of which 
there were ſeveral beſides the bill in queſtion, had been ac- 
tually returned upon the drawer, except the foreſaid bill to 
Gilchriſt, which the declarant was often ſolicited to accept, 
and was in hopes Mr Berry would make a remittance for pay- 
ment of this bill; but which having never been done, the 
bill was never either accepted or paid. And being further 
interrogated, declares, That he ſeveral times wrote Mr Berry, 


that he would come under no e acceptances for him, 
| E unleſs 
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unleſs remittances or conſignments were actually made to him 
for anſwering ſuch bills; but the declarant did not, as he be- 
lie ves, particularly inform Mr Berry of his refuſal to accept 
the bill in queſtion, as the reaſon of ſuch refuſal muſt have 
appeared from the whole tenor of his correſpondence. De- 
clares, 'That the ſaid bill being in the hands of Sir Charles 


Afpill and Company, and application having been made to 


the declarant when the bill became due, the declarant told 
Mr Wichenden, one of the partners of that houſe, that he had 
no effects of the drawers. but that he would pay the bill for 
honour of Mr Campbell the indorſer, upon a ſupra protelt ; 
but the declaranr had no application made to him from Mel. 
Maudily and Company, or any perſon belonging to them, 
for that purpoſe. 


Ipinion of London merchants, upon recourſe, f one paying a bill f 
exchange ſupra proteſt, for the honour of a drawer or indorſer, 
dated, London, . November 1765. 


V /E, whoſe names are hereunto ſubſcribed, merchants re- 

ſiding in London, do certify, That, according to the 
law and cuſtom of merchants, relative to bills of exchange, 
when a bill drawn on any perſon 1s proteſted for non-accept- 
ance, or non-payment, any other perſon may, if he thinks 
fit, accept or pay the ſame under proteſt, for the honour of 
the drawer, or any indorſer, of the ſame bill, without any 
ſpecial order or direction from ſuch drawer and indorſer to 


A 


that effect; and that any perſon on whom a bill is drawn, 


not having effects of the drawer, or not chuſing for other rea- 
{ons to accept or pay the ſame for account of the drawer, 
ma, in like manner, accept or pay ſuch bill under proteſt 
for ihe honour of any indorſer of the fame: And in every 
ſuch caſe, upon tranſmitting the bill, proteſt, and act of ho- 


nour, with a receipt thereon for the amount of the bill, the 


_ perſon 


f: 8 J 


perſon for whoſe honour ſuch bill is ſo accepted, or paid, is 
undoubtedly liable to make good the ſame to him who paid 
ir, together with the exchange, charges, and commiſſion. 
Witneſs our hands, at London, 26th November 1765. (Sign- 
ed by) Simon Fraſer. Robt. Alexander and Robt. Maitland. For- 
dyce, Grant & Co. Wm Snell & Co. Mackay & Campbell. John 
Cornet G' Co. Chas Ferguſjon. Walter & John Ewer. Hanſon, 
Clark, & Co. Adam Wood. Houſtoun Clark & Co. Robt C' James 
Chriſtie. Alexr Anderſon and Davidſon. Edie & Laird. Wm In- 
nes. Wm Crichton. Robt and Robt Bogle Oe Scott. Herris Coch- 
ran O Co. Geo. Johnſton and Co. 


Mr Thomas Hogg merchant in Edinburgh his opinion upon the caſe 
between the purſuer and defender, dated 6th February 1766. 


Vi R Hogg has looked over the papers relative to the diſ- 
pute betwixt Robert Hunter and Hugh Campbell. The 
cuſtom among merchants 1s, in ſuch caſes, that when a per- 
ſon to whom a bill is indorſed has preſented it for acceptance, 
and that it 1s refuſed, he always notifies that refuſal to the 
perſon from whom he had it, which is looked upon as the 
duty of the holder, in order that the perſon from whom he 
had it, may have an opportunity of demanding ſecurity from 
the drawer. Mr Hogg obſerves, from Robert Hunter's de- 
claration, that the bill was preſented ſoon after it came to 
Mr Dakings's hands; and it would ſeem, after Mr Hunter had 
advice from Mr Berry of its being drawn, and that it was re- 
fuſed acceptance of by Mr Hunter, which was never notified 
to Mr Campbell by Mr Dakings, and therefore was not 
properly negotiate, ſo ought not to have been taken up by 
Mir Hunter for Mr Campbell's honour, againſt whom Mr 
Dakings had not proper recourſe by the diſhonour of the 
bill not having been notified to him. Mr Hogg knows, that 


there is ſome doubt among merchants, whether a perſon is 
E-2 obliged 
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obliged to preſent a bill for acceptance when 1t comes to his 
hand; but he humbly thinks, that where it has been preſent- 
ed, and refuſed, the diſhonour it meets with thould be im- 
mediately notified, or a proteſt for non-acceptance ſeat to the 
perſon from waom the holder had it. Upon the whole, 
Mr Hogg is humbly of opinion Mr Campbell ought not to 
be liable to Mr Hunter, who thould have been ſatisfied that 
the bill was duly negotiate, before he took it up for Mr 
Campbell's honour. 


February 6. 17 766. At deſire of Mr David Rae, I have look- 


ed through the proceſs betwixt Hunter and Campbell, and I 


am humbly of opinion as above. 
TIIO MAS Ho. 


Mr Archibald Trotter merchant in Edinburgh his report upon the 
ſaid caſe, in obedience to the Lord Ordmary's appointment, dated 
3d March 17 66. 


THE ſubject of diſpute between the parties is a bill 
of L. 49, drawn by James Berry merchant in Edinburgh 
upon the purſuer, payable to the defender, and which the 
deffader indorſed to Maudily Dakings and Company, of 
London, to whom the purſuer paid the contents when due, 
tor honour of the defender, and now purſues him for recourſe 
or repetition of the money. The defender refuſes, alledging, 
that the purſuer had agreed to accept it for account of the 
drawer, that he had effects of Mr Berry's in his hands at the 
time, and that ſaid bill was not duly negotiate by Maudſly 
Dakings and Company, the holders. 
To theſe matters, I am humbly of opinion, That the pur- 


ſuer's letters to Berry, of the 27th June and 6th July, does 


not amount to a promiſe of acceptance : That when the bill 
was preſented to him for that purpoſe, about the 26th June, 
| by 


<> 
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5 by Maudſly Dakings and Company, the purſuer refuſed to 


accept, and never gave them any promiſe or aſſurance that he 
would either accept or pay ſaid bill. This appears by the 


purſuer's declaration, which the defender inſiſted upon. From 


the ſtate of accounts produced at this period, when the accept- 
ance was demanded, I find Berry the drawer was owing to 


the purſuer L. 779: 4: Jo Sterling, as appears as under, vi. 


Due by Berry, on his caſh- account, to the pur- 


ſuer, - 2 — . 2249 8 
Due to ſaid Berry, on his account of goods, 2470 4 


— 


Neat balance due by Berry to the purſuer, 
26th June, - - £. 779-4. 10 


From that period, to the time the ſaid bill became due, of this 


date, the purſuer did not know, nor was it his duty to inquire, 


what ſteps the holders had taken with regard to extending the 
roteſt on the refuſal, or as to the notification. Theſe were mat- 
ters with which he had no legal concern, or was to preſume (if 


neceſſary) would be neglected, tho' he might have aſked. 


But it is here to be obſerved, that by the practice it is not 
incumbent on the holder of a bill at date, or payable on a 


day fixed, to preſent for acceptance, though moſt people 
does it, as they thereby get an additional ſecurity for their 


money: But it would look aukward to compel a man to aſk 
for more ſecurity than he inclines. When ſaid bill was 
preſented for payment the 21ſt of Auguſt, Berry the drawer 


owed the purſuer L. 62: 8: 5, as appears by the ſtate of the 


accounts produced, and that without the purſuer having a- 
ny effects in his hands for his reimburſement, viz. 


Paid 


Aug. 21. 


* 
- «O44 


C47 


Paid by the purſuer for Mir Berry, I. Bays 18 1 
Received from Mr Berry's remittances and ef- Y 
fects, 8 - - - 8212 9 8 


— 


Balance due by Berry to the purſuer, 195 Au- 


guſt, — L. 62 8 


In this ſituation, and conſidering by this time that Berry 
the drawer was failed, it was not to be expected that the 
purſuer was to meddle with the bill for his account; and 
therefore, as no irregularity appeared ex facie of the bill, and 


that the purſuer, by his declaration, has in the moſt ſatiſ. 


factory manner cleared himſelf of every ſuſpicion of collu- 


fon, I am humbly of opinion he was at liberty to retire the 


bill in queſtion, under act of honour for the defender's ac- 
count ; and that he falls to be reimburſed by the defender ; 
leaving him to age as accords againſt Maudſly, Dakings, 
and Company, who, I think, has not uſed the defender al- 
together well; and mall de glad if he can get relief from 


them. 


Edinburgh, March 3. 1766. Whit 3 is on this, and the three 
preceding pages, is my report in the cauſe of Robert Hunter 
pur ſuer againſt Hugh — defender. 

- ARCH. TROTTER, | 


